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General comments 

The EU’s Chemical Strategy for Sustainability (CSS) in 2020 recognised that exposure to 
harmful chemicals is “a threat to human health” and that chemical pollution is “one 
of the key drivers putting the Earth at risk, impacting and amplifying planetary crises 
such as climate change, degradation of ecosystems and loss of biodiversity”. In 2022 
scientists have warned that the planetary boundary for chemical pollution has been 
largely exceeded and have urged immediate action to reduce the production and release 
of novel entities1.  

In the context of a planetary scale crisis, an obvious first step is a rapid phase-out of the 
use of the “most harmful chemicals” where they are not absolutely “necessary for 
health and safety” or “critical for the functioning of society”, mirroring what has been 
successfully achieved through the Montreal Protocol for ozone-depleting substances. This 
is urgently needed to reduce the toxic chemical burden on people, wildlife and the wider 
environment. The second step is to work towards the replacement of these substances by 
safer alternatives in all uses. 

CHEM Trust welcomes the Commission’s goal to ensure that consumer products do not 
contain the most harmful substances and to achieve the same level of protection for 
professional uses. And we welcome the Commission’s work to facilitate the rapid phase 
out of such substances by defining essential use criteria and by implementing these 
criteria in EU regulations.  

CHEM Trust strongly supports the essential use criteria as defined in the Montreal 
Protocol (see below) and is pleased that they are serving as a basis for the development 
of the essential use concept. We, however, insist that the overall goal is to phase-out the 
most harmful substances, even in essential uses. 

 
1 Persson, L. et al., 2022. Outside the Safe Operating Space of the Planetary Boundary for Novel 
Entities. Environmental Science & Technology, https://doi.org/10.1021/acs.est.1c04158 
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Essential use criteria as defined in the Montreal Protocol state “that a use of a controlled 
substance should qualify as “essential” only if: a) it is necessary for the health, safety or is 
critical for the functioning of society (encompassing cultural and intellectual aspects); and 
b) there are no available technically and economically feasible alternatives or substitutes 
that are acceptable from the standpoint of environment and health.” 

The essential use concept has the potential to be a powerful tool to increase the EU's 
efficiency in delivering regulatory outcomes as required to meet the Green Deal objectives 
and stop once and for all the use of the most hazardous substances where it is not 
justified from a health, safety and societal perspective. Therefore, the concept needs to 
result in an appropriate re-allocation of political and expert responsibilities. The 
revised REACH will have to provide clear guidance to the EU’s executive and regulatory 
bodies on where to apply a socio-economic analysis in order to conclude whether costs 
outweigh benefits before a regulatory decision can be made, and where this is not needed 
as the use is not essential.  

The overall aim is to rapidly reduce the presence of the most harmful substances 
across the economy, i.e. all substances which can cause long-term, irreversible or 
widespread damage to human health, the environment or biodiversity.  

In CHEM Trust’s view, a successful implementation of the essential use concept should 
lead to:  

1. A significant percentage reduction of the presence of the most harmful substances in 
products. This means that the criteria must only recognise a narrow range of uses as 
essential. Echoing the Montreal Protocol, the default position should be: The use of the 
most harmful chemicals is a priori not acceptable. 

2. A process that acts rapidly to phase out the most harmful substances. This means that 
the new process, based on the application of the essential use concept, must be 
significantly faster than the current ones (e.g. REACH Restriction and Authorisation 
processes).  

In addition, it should be clear that any exemptions and derogations for essential use 
should not be a free pass to pollute, or to slow down the search for safer alternatives. We 
are concerned this point was not addressed in the background document. Exemptions 
and derogations for essential use should be subjected to obligations and be time 
limited:  

3. Exemptions/derogations must have obligations. As stated in the Montreal Protocol, the 
“production and consumption, if any, of a controlled substance for essential uses should be 
permitted only if: all economically feasible steps have been taken to minimize the essential 
use and any associated emission of the controlled substance;” In addition, a substitution 
plan should be provided, to demonstrate effort is going into researching and/or developing 
alternatives.  
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4. Exemptions/derogations should have a sunset date for review of the conditions for the 
essential use based exemption/derogation. If the conditions are no longer fulfilled, then 
exemption/derogation must be revoked.  

 

 

Specific comments 

 

On the assessment of necessity for health and safety and of criticality for the 
functioning of society: 

• It will be very difficult to truly separate the essential use of a chemical in a product (as 
proposed so far in the background document) from the essentiality of the end product or 
application. We are of the opinion that both should be taken into consideration when doing 
the essential use assessment. 

On the assessment of alternatives: 

• One key aspect when assessing alternatives is to avoid regrettable substitutions (from a 
toxicological and environmental point of view). However, it is very important to keep the 
balance right, the alternatives should not go through more scrutiny than the substances 
being controlled, as this just creates delay and further emissions. 

• It is important to acknowledge that a change and / or lowering of the product 
performance/convenience, as a consequence of using alternative substances and/or 
technologies, may be unavoidable and acceptable as long as it does not jeopardise the 
availability of essential services to the health, safety and functioning of society2.  

• Similarly, it is important to accept that the cost might be initially higher when moving to 
alternative substances/technologies.  

• Regarding the assessment of the alternatives, in the end, it is about proving the absence of 
acceptable alternatives to grant a derogation for essential use. The industry could submit 
evidence but should not be the one proving that there are no acceptable alternatives. 

 
2 See as a case study Judgment of the General Court, 7 March 2019, REACH — Commission 
Decision authorising the use of lead sulfochromate yellow and of lead chromate molybdate sulfate 
red –Article 60(4) and (5) of Regulation (EC) No 1907/2006 — Examination of the lack of 
availability of alternatives — Error of law. 
https://curia.europa.eu/juris/document/document.jsf?text=&docid=211428&pageIndex=0&doclang=
EN&mode=req&dir=&occ=first&part=1   
It is explicitly stated that some reduction in performance in acceptable (Point 90)  
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On the application of the essential use concept 

• A key aim of the application of the essential use concept is to simplify existing processes 
and facilitate the phasing out of the most harmful substances. Therefore, it should not be 
more burdensome than existing processes.  

• We see a risk that listing all possible uses of a chemical of concern and assessing them all 
one-by-one for essential use will make the whole process extremely burdensome for the 
regulators and therefore inefficient. Only a narrow range of uses should be assessed for 
essential use. The default position should be that all the uses of the substances in scope 
(the most harmful chemicals) will be prohibited, and the industry comes forward to apply for 
essential use exemptions (via a call for evidence for instance). The essential use 
assessment is then performed only on the uses the industry has come forward with. 

• With the proposal above there is still a risk of receiving a large number of essential uses 
claims, including duplicates. It will be necessary to find a way to streamline the process by 
grouping claims. 

• The essential use assessment must start with the assessment of necessity/criticality. The 
assessment of alternatives should be done only for uses deemed necessary/critical. 


